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general procedural schedule will apply 
in stand-alone cost cases:

Day 0—Complaint filed, discovery period be-
gins. 

Day 7 or before—Conference of the parties 
convened pursuant to §1111.10(b). 

Day 20—Defendant’s answer to complaint 
due. 

Day 75—Discovery completed. 
Day 120—Complainant files opening evidence 

on absence of intermodal and intramodal 
competition, variable cost, and stand-alone 
cost issues. Defendant files opening evi-
dence on existence of product and geo-
graphic competition, and revenue-variable 
cost percentage generated by complain-
ant’s traffic. 

Day 180—Complainant and defendant file 
reply evidence to opponent’s opening evi-
dence. 

Day 210—Complainant and defendant file re-
buttal evidence to opponent’s reply evi-
dence.
(b) Conferences with parties. (1) The 

Board will convene a technical con-
ference of the parties with Board staff 
prior to the filing of any evidence in a 
stand-alone cost rate case, for the pur-
pose of reaching agreement on the op-
erating characteristics that are used in 
the variable cost calculations for the 
movements at issue. The parties should 
jointly propose a schedule for this 
technical conference. 

(2) In addition, the Board may con-
vene a conference of the parties with 
Board staff, after discovery requests 
are served but before any motions to 
compel may be filed, to discuss dis-
covery matters in stand-alone cost rate 
cases. The parties should jointly pro-
pose a schedule for this discovery con-
ference. 

[61 FR 52711, Oct. 8, 1996; 61 FR 53996, Oct. 16, 
1996, as amended at 63 FR 2639, Jan. 16, 1998; 
68 FR 17313, Apr. 9, 2003]

§1111.9 Procedural schedule to deter-
mine whether to use simplified pro-
cedures. 

Absent a specific order by the Board, 
the following procedural schedule will 
apply in determining whether to grant 
a request under §1111.1(a) to use the 
simplified procedures (with the remain-
der of the procedural schedule to be de-
termined on a case-by-case basis):

Day 0—Complaint filed, discovery period be-
gins. 

Day 20—Defendant’s answer to complaint 
and opposition to use of simplified proce-
dures due. 

Day 30—Complainant’s response to use of 
simplified procedures due. 

Day 50—Board’s determination of whether 
simplified procedures should be used.

[63 FR 2639, Jan. 16, 1998]

§1111.10 Meeting to discuss proce-
dural matters. 

(a) Generally. In all complaint pro-
ceedings, other than those challenging 
the reasonableness of a rail rate based 
on stand-alone cost, the parties shall 
meet, or discuss by telephone, dis-
covery and procedural matters within 
12 days after an answer to a complaint 
is filed. Within 19 days after an answer 
to a complaint is filed, the parties, ei-
ther jointly or separately, shall file a 
report with the Board setting forth a 
proposed procedural schedule to govern 
future activities and deadlines in the 
case. 

(b) Stand-alone cost complaints. In 
complaints challenging the reasonable-
ness of a rail rate based on stand-alone 
cost, the parties shall meet, or discuss 
by telephone, discovery and procedural 
matters within 7 days after a com-
plaint is filed. The parties should in-
form the Board as soon as possible 
thereafter whether there are unre-
solved disputes that require Board 
intervention and, if so, the nature of 
such disputes. 

[61 FR 52711, Oct. 8, 1996. Redesignated and 
amended at 63 FR 2639, Jan. 16, 1998]
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§1112.1 When modified procedure is 
used. 

The Board may decide that a pro-
ceeding be heard under modified proce-
dure when it appears that substantially 
all material issues of fact can be re-
solved through submission of written 
statements, and efficient disposition of 
the proceeding can be accomplished 
without oral testimony. Modified pro-
cedure may be ordered on the Board’s 
initiative, or upon approval of a re-
quest by any party. 

[47 FR 49558, Nov. 1, 1982, as amended at 61 
FR 52712, Oct. 8, 1996]

§1112.2 Decisions directing modified 
procedure. 

A decision directing that modified 
procedure be used will set out the 
schedule for filing verified statements 
by all parties and will list the names 
and addresses of all persons who at 
that time are on the service list in the 
proceeding. In this part, a statement 
responding to an opening statement is 
referred to as a ‘‘reply’’, and a state-
ment responding to a reply is referred 
to as a ‘‘rebuttal’’. Replies to rebuttal 
material are not permitted. The filing 
of motions or other pleadings will not 
automatically stay or delay the estab-
lished procedural schedule. Parties will 
adhere to this schedule unless the 
Board issues an order modifying the 
schedule. 

[47 FR 49558, Nov. 1, 1982, as amended at 61 
FR 58491, Nov. 15, 1996]

§1112.3 Default for failure to comply 
with schedule; effect of default. 

If a party fails to comply with the 
schedule for submission of verified 
statements, or any other requirements 
established by the modified procedure 
decision, that party will be deemed to 
be in default and to have waived any 
further participation in the proceeding. 
Thereafter, the proceeding may be dis-
posed of without notice to and without 
participation by parties in default.

§1112.4 Petitions to intervene. 
(a) The Board may grant a petition 

to intervene in a proceeding set for 
modified procedure if intervention: 

(1) Will not unduly disrupt the sched-
ule for filing verified statements, ex-
cept for good cause shown; and 

(2) Would not unduly broaden the 
issues raised in the proceeding. 

(b) The petition to intervene shall set 
out: 

(1) The petitioner’s interest in the 
proceeding; 

(2) Whether the petitioner supports 
or opposes the relief sought or the ac-
tion proposed or is otherwise concerned 
with the issues presented in the pro-
ceeding; and 

(3) The petitioner’s request, if any, 
for relief. 

[47 FR 49558, Nov. 1, 1982, as amended at 61 
FR 52712, Oct. 8, 1996]

§1112.5 Joint pleadings. 

Parties with common interests are 
encouraged to prepare joint pleadings 
whenever possible.

§1112.6 Verified statements; contents. 

A verified statement should contain 
all the facts upon which the witness re-
lies, and to the extent that it contains 
arguments, they should be based only 
on those facts. Parties filing reply and 
rebuttal verified statements will be 
considered to have admitted the truth 
of material allegations of fact con-
tained in their opponents’ statements 
unless those allegations are specifi-
cally challenged. Rebuttal statements 
shall be confined to issues raised in the 
reply statements to which they are di-
rected.

§1112.7 Records in other Board pro-
ceedings. 

If any portion of the record before 
the Board in any proceeding other than 
the proceeding at issue is offered in 
evidence, a true copy should be pre-
sented for the record. 

[47 FR 49558, Nov. 1, 1982, as amended at 61 
FR 52712, Oct. 8, 1996]

§1112.8 Verification. 

The original of any pleading filed 
must show the signature, capacity, and 
seal, if any, of the person admin-
istering the oath, and the date thereof.
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§1112.9 Sample verification for state-
ment of fact under modified proce-
dure.

State of llllllllll,
County of llllllllll,
SS:
llllllllll being duly sworn, deposes 
and says that he has read the foregoing 
statement, knows the facts asserted there 
are true and that the same are true as stat-
ed.
Signed llllllllll.
Subscribed and sworn to before me this 
lllll day of llllllllll.
Notary Public of llllllllll.
My Commission expires llllllllll.

§1112.10 Requests for oral hearings 
and cross examination. 

(a) Requests. Requests for oral hear-
ings in matters originally assigned for 
handling under modified procedure 
must include the reasons why the mat-
ter cannot be properly resolved under 
modified procedure. Requests for cross 
examination of witnesses must include 
the name of the witness and the sub-
ject matter of the desired cross exam-
ination. 

(b) Disposition. Unless material facts 
are in dispute, oral hearings will not be 
held. If held, oral hearings will nor-
mally be confined to material issues 
upon which the parties disagree. The 
decision setting a matter for oral hear-
ing will define the scope of the hearing. 

[61 FR 52712, Oct. 8, 1996]

§1112.11 Authority of officers. 
Except to the extent that they apply 

only to the conduct of a public hearing, 
the officer assigned to handle a pro-
ceeding under the modified procedure 
shall have the same authority as offi-
cers assigned to conduct oral hearings 
as described in §1113.3(a) and (b).

PART 1113—ORAL HEARING

Sec.
1113.1 Scheduling hearings; continued hear-

ings. 
1113.2 Subpoenas. 
1113.3 Authority of officers. 
1113.4 Prehearing conferences. 
1113.5 Stipulations. 
1113.6 Appearances; withdrawal or absence 

from hearing. 
1113.7 Intervention; petitions. 
1113.8 Witness examination; order of proce-

dure. 

1113.9 Prepared statements. 
1113.10 Records in other Board proceedings. 
1113.11 Abstracts of documents. 
1113.12 Exhibits. 
1113.13 Filing evidence subsequent to hear-

ing; copies. 
1113.14 Objections to rulings. 
1113.15 Interlocutory appeals. 
1113.16 Oral argument before the hearing of-

ficer. 
1113.17 Transcript of record. 
1113.18 Briefs. 
1113.19 Pleadings: part of the record. 
1113.20–1113.30 [Reserved]

AUTHORITY: 5 U.S.C. 559; 49 U.S.C. 721.

SOURCE: 47 FR 49559, Nov. 1, 1982, unless 
otherwise noted.

§1113.1 Scheduling hearings; contin-
ued hearings. 

(a) Assignment; service and posting of 
notice. In those proceedings in which an 
oral hearing is to be held, the Board 
will assign a time and place for hear-
ing. Notice of hearings will be posted in 
the Office of the Secretary of the Board 
and will be served upon the parties and 
such other persons as may be entitled 
to receive notice under the Act. 

(b) Requests for changes in assignment. 
Requests for postponements of date of 
hearing will be granted only in excep-
tional circumstances. 

(c) Continuances. (1) A continuance 
may be granted at the descretion of the 
presiding officer. 

(2) If the presiding officer announces 
the time and place of a continued hear-
ing on the record, no further notice 
need be given. 

[47 FR 49559, Nov. 1, 1982, as amended at 61 
FR 52712, Oct. 8, 1996]

§1113.2 Subpoenas. 
(a) Issuance. A subpoena may be 

issued upon the direction of the Board 
on its own motion or upon request. A 
subpoena may be issued by the Board 
or by the officer presiding at a hearing 
and must be signed by the Secretary or 
a member of the Board. 

(b) Requests. (1) A request for a sub-
poena to compel the appearance of a 
person at a hearing to give oral testi-
mony, but not to produce documents, 
may be made either by letter (only the 
original need be filed with the Board) 
or orally upon the record at the hear-
ing. A showing of general relevance and 
reasonable scope of the evidence sought 
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